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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFRPart  211 
(Docket  No.  ERA>R-81-02] 

Petroleum  Substitute  Entitlements 
Provisions;  Amendments 

agency:  Economic  Regulatory 
Administraton,  DOE. 
action:  Final  rule. 

SUMMARY  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the 
Mandatory  Petroleum  Allocation 
Regulations  (10  CFR  Part  211)  effectively 
to  terminate  the  petroleum  substitutes 
program  as  of  January  28, 1981.  That 
program  provided  firms  that  used  an 
alternate  fuel  to  substitute  for  crude  oil 
or  petroleum  products  the  opportunity 
under  certain  circumstances  to  qualify 
for  entitlements  benefits  under  10  CFR 
211.67.  ERA  has  determined  that  the 
President’s  Executive  Order 
decontrolling  crude  oil  and  petroleum 
products  on  January  28  not  only  makes 
this  program  unnecessary  but  also 
would  render  it  counterproductive.  In 
addition,  ERA  has  determined  that  the 
standards  governing  this  program,  even 
in  a  controlled  environment,  would  not 
best  further  the  purposes  of  the 
Emergency  Petroleum  Allocation  Act. 
EFFECTIVE  DATE:  July  9, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110, 2000  M 
Street  N.W.,  Washington,  D.C.  20461, 
(202)  653-4055; 

Daniel  J.  Thomas  (Office  of  Petroleiun 
Analysis),  Economic  Regulatory 
Administration,  Room  7116,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4288; 

David  Welsh  (Entitlements  Program 
Office),  Economic  Regulatory 
Administration,  Room  6212,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3459; 

William  Funk  or  Jack  Kendall  (Office  of 
General  Counsel),  U.S.  Department  of 
Energy,  Room  6A-141, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6736  (Funk);  252-6739  (Kendall). 
SUPPLEMENTARY  INFORMATION*. 

I.  Background 

n.  Comments  and  Response  to  Comments 

III.  Rule  Adopted 

IV.  Procedural  Matters 

I.  Background 

On  March  26, 1981,  we  issued  a  notice 
of  proposed  rulemaking  (NOPR),  46  FR 


19450  (March  30, 1981),  that,  if  adopted, 
would  efiectively  end  the  petroleum 
substitutes  entitlements  program,  a 
program  that  provided  entitlements 
benefits  under  certain  circumstances  to 
firms  that  produced  or  consumed 
alternate  fiiels  that  substituted  for  crude 
oil  or  a  petroleum  product.*  Specifically, 
the  NOPR  proposed  to  amend  the 
provisions  of  §  211.67(a)(5)  to  restrict  the 
issuance  of  entitlements  for  petroleiun 
substitutes  for  periods  prior  to  January 
28, 1981,  to  those  firms  which  prior  to 
that  date  had  properly  made  all 
necessary  certifications  and  filings  to 
the  ERA  under  the  automatic  provisions 
of  §  211.67(a)(5)  or  had  received  orders 
pursuant  to  the  case-by-case  provisions 
of  section  §  211.67(a)(5). 

n.  Comments  and  Response  to 
Comments 

A  public  hearing  on  the  March  1981 
proposal  was  held  on  April  15, 1981,  in 
Washington,  D.C.,  and  fourteen 
interested  parties  testified  at  the 
hearing.  In  addition,  as  of  May  7, 1981. 
sixty-six  written  comments  had  been 
received  from  interested  parties,  some  of 
whom  testified  at  the  public  hearing. 

The  commenters  included  fifteen 
petroleum  refiners,  the  American 
Petroleum  Institute,  twenty-five 
applicants  for  entitlements  for 
petroleum  substitutes  under  the  case-by- 
case  provisions,  two  associations 
representing  members  of  the  sugar  cane 
industry,  an  ad  hoc  group  of  companies 
in  the  paper  and  forest  products 
industry,  and  three  members  of  the 
United  States  Congress.  These 
commenters  may  be  characterized  as 
felling  into  one  of  two  classes — ^those 
that  would  have  to  pay  money  if  the 
NOPR  were  not  adopted  and  those  that 
might  receive  money  (and  those 
commenting  on  their  behalf)  if  the  NOPR 
were  not  adopted.  Thus,  refiners,  which 
would  have  to  pay  money  to  petroleum 
substitute  producers  and  consumers, 
unanimously  supported  the  NOPR,  while 
firms  with  outstanding  applications 
under  the  case-by-case  provisions  for 
designation  as  petroleum  substitute 
entitlements  recipients,  that  might  have 
an  opportunity  to  receive  money, 
unanimously  opposed  that  portion  of  the 
NOPR  dealing  with  rescission  of  the 
case-by-case  provisions  of  §  211.67(a)(5). 
No  commenter  opposed  rescission  of  the 
automatic  qualification  provisions  of 
§  211.67(a)(5). 

Those  that  supported  the  NOPR 
agreed  with  the  tentative  conclusions 


‘The  NOPR  discussed  in  detail  the  petroleum 
substitutes  program  and  the  reasons  behind  the 
NOPR.  The  NOPR  is  incorporated  herein  by 
reference. 


reached  by  ERA  in  the  NOPR.  Moreover, 
several  refiners  expressed  their  view 
that  the  President’s  decontrol  order,  E.O. 
12287, 46  FR  9909,  (January  30. 1981),  by 
itself  ended  the  petroleum  substitutes 
program. 

Those  that  opposed  the  proposal  with 
respect  to  the  case-by-case  provisions 
attacked  ERA’S  tentative  conclusions 
and  in  addition  raised  legal  and 
equitable  arguments  against  adopting 
the  NOPR.  'These  comments  and  ERA’S 
response  to  them  are  detailed  below: 

a.  Protracted  Processing  of 
Applications 

In  the  NOPR  we  noted  that  over  160 
applicatiops  were  currently  being 
processed  under  the  case-by-case 
provisions  of  the  petroleum  substitutes 
program,  but  that  in  the  past  year  and  a 
half  we  had  issued  only  seven  decisions 
and  orders.  Consequently,  we  concluded 
that  efforts  to  complete  processing  of  the 
160  plus  applications  could  protract  the 
petroleum  substitutes  program  well 
beyond  calendar  year  1981,  contrary  to 
the  direction  and  intent  of  E.0. 12287. 

The  commenters  opposing  the  rescission 
of  the  case-by-case  provisions  took 
issue  with  this  conclusion.  They  noted 
that  ERA  admitted  that  a  large  number 
of  the  cases  already  had  been  processed 
to  the  stage  of  a  preliminary  draft 
decision  and  order.  As  stated  in  the 
NOPR,  we  have  continued  processing 
applications  during  the  pendency  of  this 
proceeding.  Moreover,  the  delay  in  the 
issuance  of  the  so-called  entitlements 
final  clean-up  rule,  see  NOPR  in  Docket 
No.  ERA-R-81-01. 46  FR  15112  (March  3, 
1981),  will  result  in  a  delay  in  the 
issuance  of  the  final  entitlements  clean¬ 
up  notice.  These  two  factors  lead  us  to 
believe  that  it  would  be  possible  for  us 
to  complete  processing  of  all 
outstanding  applications  for  case-by¬ 
case  consideration  prior  to  the 
publication  of  the  final  entitlements 
notice.  Consequently,  we  are  not 
adopting  this  final  rule  on  the  basis  that 
there  would  be  a  protracted  delay  in 
closing  out  the  entitlements  program  if 
the  case-by-case  applications  were  all 
acted  upon.’ 

b.  Continuation  of  the  Program  after 
Decontrol  is  Inconsistent  with  Executive 
Order  12287,  the  Purposes  of  the 
Program,  and  the  Emergency  Petroleum 
Allocation  Act 

In  the  NOPR  we  indicated  our 
tentative  conclusion  that  decontrol  of 
crude  oil  and  petroleum  product  prices 
and  allocation  on  January  28, 1981, 
eliminated  the  purpose  of  the  petroleum 


*  Ab  of  today,  however,  only  a  few  applications 
have  been  processed  to  the  point  of  being  ready  to 
be  presented  to  the  signatory  authority. 
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substitutes  program.  Therefore,  we 
believed  that  it  would  be  inconsistent 
with  the  purposes  of  the  program  to 
include  new  firms  in  the  program  after 
the  date  of  decontrol.  While  those  Hrms 
that  supported  the  NOPR  shared  this 
opinion,  commenters  that  opposed  the 
NOPR  disagreed. 

Opponents  of  the  NOPR  took  the 
position  that  the  purpose  of  the  program 
was  to  offset  the  disincentives  to 
petroleum  substitute  production  and  use 
caused  by  the  price  and  allocation 
controls.  They  said  that  they  had 
suffered  this  disincentive  in  the  past, 
and  because  ERA’S  practice  in  the  past 
had  been  to  grant  decision  and  orders 
retroactively  to  the  date  of  application, 
there  was  nothing  inconsistent  with  the 
Executive  Order  in  granting  decision 
and  orders  with  respect  to  periods  prior 
to  decontrol.  Moreover,  they  said, 

Section  3  of  the  Order  explicitly 
contemplated  regulatory  actions  relating 
to  periods  prior  to  decontrol. 

We  have  not  been  persuaded  by  these 
comments.  First,  we  believe  that  these 
commenters  have  confused  the  question 
of  whether  as  a  matter  of  law  there  is  an 
inconsistency  with  E.0. 12287  that 
compels  elimination  of  the  petroleum 
substitutes  program  as  of  January  28, 
1981  (a  position  taken  by  some  refiners] 
with  the  question  of  whether  the 
changed  circumstances  occasioned  by 
the  Order  have  provided  a  basis  for 
ERA  to  rescind  the  petroleum 
substitutes  program  as  a  matter  of 
policy  to  be  consistent  with  the  intent  of 
the  Order  and  the  purposes  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA),  15  U.S.a  751,  etseq..  Pub. 
L.  93-159,  as  amended.  While  we  agree 
that  the  Order  did  not  as  a  matter  of  law 
bar  ERA  from  granting  new  decision  and 
orders  relating  to  periods  prior  to 
decontrol  under  the  petroleum  substitute 
program,  we  believe  that  to  issue  new 
orders  after  decontrol  would  be 
inconsistent  with  the  Order,  because  it 
would  mean  that  new  firms  would  be 
added  to  the  program  and  refiners  might 
have  to  pay  substantial  sums  of  money 
to  these  firms  in  a  decontrolled 
environment  when  no  regulatory 
disincentive  exists  to  the  production  or 
use  of  petroleum  substitutes.  These 
results  would  be  inconsistent  with  the 
Executive  Order’s  direction  to  revoke 
regulations  made  unnecessary  by  that 
Order  and  to  provide  for  immediate  and 
orderly  decontrol. 

Second,  we  believe  that  the 
commenter’s  emphasis  on  the 
retroactive  effect  of  the  few  decisions 
and  orders  previously  issued  is 
misplaced.  Most  commenters 
acknowledged  that  the  petroleum 


substitute  rules  did  not  specify  when 
decision  and  orders  issued  on  a  case-by¬ 
case  basis  are  to  be  effective  in  terms  of 
computing  entitlements  benefits.®  As  we 
acknowledged  in  the  NOPR,  ERA  as  a 
matter  of  practice  has  granted  decision 
and  orders  effective  back  to  the  first 
month  following  the  date  of  application. 
This  administrative  practice,  however, 
was  applied  only  with  respect  to  four 
decisions  and  orders,  all  in  the  context 
of  continuing  controls  where  the  major 
effect  of  granting  the  orders  could  have 
been  expected  to  be  prospective. 
Moreover,  nothing  in  the  regulations  or 
the  preambles  thereto  suggest  that  the 
purpose  of  the  program  was  to  alleviate 
past  disincentives  through  the  grant  of 
retroactive  benefits.  This  is  reflected  in 
the  fact  that  no  attempt  was  made  when 
the  program  was  first  proposed  (in  1978) 
or  expanded  (in  1979]  to  grant  benefits 
for  periods  prior  to  1978  or  1979, 
respectively,  even  though  the  same  or 
greater  disincentives  to  the  production 
and  use  of  petroleum  substitutes  had 
existed  then.  In  short  the  purpose  was 
to  reduce  future  disincentives,  not  to 
reward  petroleum  substitute  makers  and 
consumers  for  having  made  economic 
decisions  in  past  periods  that  were  to 
their  benefit  notwithstanding  the 
disincentives.  In  our  view,  to  designate 
new  firms  in  new  orders  after  decontrol 
as  beneficiaries  imder  the  petroleum 
substitute  program,  solely  because  at 
the  time  in  the  past  that  they  produced 
or  consumed  petroleiun  substitutes  there 
was  a  regulatory  disincentive  to  such 
production  or  consumption,  would  be 
analogous  to  adopting  the  program  that 
ERA  rejected  in  1978  and  1979 — a 
program  to  reward  firms  for  having 
produced  petroleum  substitutes  in  the 
past. 

Third,  and  perhaps  most  importantly, 
to  continue  a  petroleum  substitutes 
program  after  decontrol  by  issuing  new 
orders  designating  new  firms  eligible  for 
entitlements  benefits  would  no  longer 
further  any  purpose  of  the  EPAA.  As 
presently  constructed  the  program 
would  require  refiners  after  decontrol  to 
pay  money  to  certain  firms  that  in  the 
past  produced  or  consumed  petroleum 
substitutes,  based  on  volumes  these 
firms  produced  or  consumed  in  the  past 
Yet  the  firms  that  produced  or 


’Some  commenters  alleged  that  the  rules  required 
all  decision  and  orders  to  be  retroactive  to  lune 
1979.  They  read  the  introductory  language  of  section 
211.67(a)(5) — "For  each  month,  commencing  with 
June  1979,  entitlements  shall  be  issued  with  respect 
to  a  petroleum  substitute  as  follows  .  .  .” — to 
require  issuance  of  entitlements  back  to  June  1979 
notwithstanding  when  the  application  was  Hied.  We 
have  read  this  provision  to  indicate  the  first  month 
in  which  the  expanded  petroleum  substitutes 
program  was  in  effect.  June  1, 1979,  was  in  fact  the 
effective  date  of  this  provision. 
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consumed  these  petroleum  substitutes  in 
the  past  did  so  because  it  was  in  their 
economic  interest  to  do  so  without 
regard  to  any  potentid  benefits  under 
the  program.  To  issue  new  decisions  and 
orders  now  would  not  create  any 
incentive  for  further  production  or 
consumption  of  petroleum  substitutes  or 
for  increased  investments  in  petroleum 
substitute  facilities.  Under  continuing 
controls,  receipt  of  a  decision  and  order 
would  create  fyture  incentive  for 
increased  use  of  petroleum  subsitutues 
because  incremental  volumes  produced 
or  consumed  would  result  in 
incremental  dollar  benefits.  With  the 
end  of  controls,  however,  the  receipt  of 
a  decision  and  order  creates  no 
incentive  and,  therefore,  does  not  serve 
the  purposes  of  the  EPAA. 

Moreover,  as  indicated  in  more  detail 
infra,  the  firms  with  outstanding 
applications  did-not  rely  on  expected 
futiue  benefits  in  their  past  production 
or  consumption  of  petroleum  substitutes. 
To  the  contrary,  they  made  economic 
decisions  on  the  basis  of  the 
marketplace  that  indicated  the  level  of 
petroleum  substitution  appropriate  to 
their  particular  circumstances.  Thus,  the 
substitution  that  did  occur  was  not 
subject  to  any  regulatory  disincentive. 

To  require  refiners  now  to  pay  firms 
sums  of  money  for  actions  in  the  past 
that  already  maximized  those  firms' 
economic  returns  would  likewise  further 
no  regulatory  purpose  of  the  EPAA. 

c.  The  Standards  and  Criteria  for 
Designating  Petroleum  Substitutes  on  a 
Case-by-Case  Basis  Did  Not  Best 
Further  the  Purposes  of  the  EPAA 

By  restraining  crude  oil  and  petroleum 
product  prices  below  free  market  prices, 
the  price  and  allocation  regulations 
created  a  disincentive  to  the  production 
and  use  of  petroleum  substitutes  in 
those  situations  where  the  cost  of 
substitution  was  greater  than  continued 
use  of  a  petroleum  product  at  its  below- 
market  price  but  equal  to  or  less  than 
the  cost  of  use  of  a  petroleum  product  in 
a  free  market  environmenL  The  purpose 
of  the  petroleum  substitutes  program 
was  to  alleviate  that  disincentive  by 
requiring  entitlements  payments  from 
refiners  to  firms  qualifying  for 
designation  as  engaged  in  petroleum 
substitution.  Recently,  the  Temporary 
Emergency  Court  of  Appeals  concluded 
that  such  a  program  was  authorized  by 
the  EPAA.  See  Atlantic  Richfield  Co.  v. 
DOE.  No.  80-1427  (TECA  July  7. 1981). 

If  such  a  program  had  been  perfectly 
constructed,  the  entitlements  benefit 
received  by  a  qualifying  petroleum 
substitute  firm  would  have  been  set  at 
that  level  necessary  to  make 
substitution  economic  for  the  firm,  if  in  a 
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free  market  environment  such 
substitution  would  have  been  economic. 
In  this  manner  the  benefit  would  have 
o^set  the  actual  disincentive  caused  by 
the  price  and  allocation  regulations. 

In  adopting  the  petroleum  substitutes 
program,  however,  ERA  did  not  deem  it 
feasible  to  construct  the  perfect 
program,  which  would  have  required  a 
detailed  Hnancial  analysis  of  each  Hrm's 
particular  situation,  an  estimation  of 
what  the  free  market  price  of  petroleum 
products  would  be,  and  a  case-specific 
assessment  of  the  entitlements  benefit 
to  be  received.  Consequently,  ERA 
created  certain  generic  standards  and 
criteria  for  eligibility.  In  the  NOPR  we 
indicated  that  experience  with  the 
program  has  demonstrated  that  these 
standards  and  criteria  did  not  best 
further  the  purposes  of  the  EPAA  but 
rather  would,  on  balance,  frustrate  those 
purposes,  even  in  a  continuing 
environment  of  controls. 

Two  basic  problems  with  the 
standards  were  identihed  in  the  NOPR.* 
One  was  the  absence  of  any  required 
showing  of  a  need  for  benetits  or,  put 
another  way,  the  absence  of  £uiy 
requirement  that  an  applicant 
demonstrate  that  the  artiHcially  low 
price  of  petroleum  that  resulted  from  the 
price  control  program  made  substitution 
of  alternate  fuels  uneconomic.  Thus,  a 
firm  for  which  it  was  already  economic 
to  substitute  for  petroleum  coud  receive 
cash  benefits  merely  by  pursuing  what 
was  in  its  interest  in  any  event;  such  a 
payment  would  further  no  regulatory 
purpose  because  that  firm  would  not 
have  suffered  any  regulatory 
disincentive.  The  other  problem 
identified  in  the  NOPR  was  the  grant  of 
entitlements  on  the  basis  of  the  BTUs 
generated  by  the  burning  of  the 
petroleum  substitute,  as  opposed  to  the 
basis  of  the  useful  energy  produced.  The 
result  of  this  provision  was  to  reward 
inefficiency.* 


*A  third  problem  mentioned  was  the  definition  of 
“substitution”  in  the  Guidelines.  In  the  NOPR  we 
stressed  the  fact  that  different  firms  had  responded 
differently  to  the  requirement  to  demonstrate 
substitution.  The  commenters  disagreed  that  this 
confusion  was  a  basis  for  rescinding  the  program. 

To  a  certain  degree  we  have  been  convinced  by 
these  comments,  because  the  element  of  confusion 
by  itself  did  not  work  to  the  detriment  of  the 
purposes  of  the  EPAA.  However,  ERA  has  in  light  of 
the  confusion  felt  compelled  to  construe  the 
provision  liberally  (although  not  as  liberally  as 
some  firms  have  wished),  with  the  result  that  a  firm 
could  demonstrate  substitution  even  though  it  did 
not  increase  the  use  of  petroleum  substitutes  or  in 
any  way  change  its  historical  practice.  This  does 
not  further  the  purposes  of  the  EPAA  because  it 
would  result  in  a  transfer  of  funds  to  a  firm  for  no 
regulatory  purpose.  Because  this  problem  relates  to 
the  question  of  "need,”  it  is  subsumed  in  that 
discussion  in  this  notice. 

‘For  example,  two  petroleum  substitute  firms 
each  construct  a  boiler  to  be  fueled  by  a  particular 


Most  of  the  comments  on  this  issue 
seemed  to  concede  that  the  standards 
were  flawed,  but  those  firms  opposing 
rescission  asserted  that, 
notwithstanding  those  flaws;  the 
program  should  continue  because  it  was 
valid  when  adopted.  Whether  the 
program  was  valid  when  adopted, 
however,  is  irrelevant  where  subsequent 
evaluation  of  the  standards  underlying 
the  program  indicates  that  on  balance 
they  frustrate  the  purposes  of  the 
EPAA.* 

Some  commenters  have  suggested  that 
the  existing  standards,  notwithstanding 
their  problems,  should  be  preserved 
because  of  the  practical  difficulties  that 
would  attend  any  attempt  to  make  a 
“need"  determination  or  to  quantify 
other  than  on  a  BTU  basis  the  number  of 
entitlements  to  be  earned  by  a  particular 
petroleum  substitutes  facility.  Whatever 
the  practical  difficulties,  an  agency 
simply  cannot  continue  a  program  that  it 
has  found  in  practice  not  to  further  the 
purposes  of  the  statute  authorizing  the 
program;  either  it  must  cure  the 
problems  or  eliminate  the  program.  The 
petroleum  substitutes  program,  by 
allowing  for  the  grant  of  entitlements 
benefits  worth  millions  of  dollars  to 
firms  that  suffered  no  regulatory 
disincentive,  merely  for  engaging  in 
activity  that  was  already  in  their 
economic  interest,  grants  a  windfall  that 
serves  no  discernible  regulatory 
purpose.  It  certainly  does  not  further  the 
original  purpose  of  the  program,  to 
mitigate  disincentives  caused  by  price 


petroleum  substitute.  The  boiler  produces  steam  to 
generate  electricity.  Each  of  these  boilers  eliminates 
the  use  of  an  oil-fired  boiler  that  used  10  barrels  of 
fuel  oil  daily.  One  of  these  boilers  requires  170 
MMBTUs,  consuming  10  tons  of  the  petroleum 
substitute,  to  produce  the  same  amount  of  steam  as 
the  oil-fired  boiler  the  other  boiler,  built  less 
efiiciently,  requires  510  MMBTUs,  consuming  30 
tons  of  the  same  petroleum  sustitute,  to  produce  the 
same  amount  of  steam  as  the  oil-fired  boiler.  Under 
the  current  regulations,  the  latter,  less  efficient 
boiler  would  receive  three  times  the  entitlements 
benefits  of  the  more  efficient  petroleum  sustitute 
boiler. 

*In  dictum  in  a  recent  petroleum  substitute 
appeal,  the  Office  of  Hearings  and  Appeals 
indicated  its  view  that  ERA  could  without  a  change 
in  the  rules  or  guidelines  adopt  a  new  standard  for 
substitution  that  would  in  efiect  result  in  denials  of 
applications  to  firms  that  did  not  demonstrate  that 
they  in  fact  suffered  a  regulatory  disincentive 
resulting  from  price  controls.  See  Alabama  River 
Pulp,  Case  No.  BEA-0629  (June  1, 1981).  Because 
neither  the  standards  nor  the  guidelines  have 
expressed  such  a  requirment,  none  of  the 
outstanding  applications  demonstrate  such  a 
particularized  disincentive  as  would  satisfy  the 
OHA  test.  Thus,  unless  ERA  were  to  announce  such 
a  standard  and  allow  refiling  of  applications,  all 
outstanding  applications  would  have  to  be  denied  if 
the  OHA  requirement  were  utilized.  However,  this 
course  of  action  would  be  tantamount  to 
establishing  a  new  program  in  a  decontrolled 
environment,  an  alternative  no  commenter 
supported  and  which  we  re)ect. 


and  allocation  regulations,  which 
purpose  formed  the  legal  basis  for  the 
program.  See  Atlantic  Richfield  Co.  v. 
DOE,  supra.  Moreover,  to  calculate  the 
volume  of  benefits  according  to  a 
system  that  rewards  inefficiency  in  the 
use  of  petroleum  substitutes  clearly 
fhistrates  the  purposes  of  the  EPAA.  See 
Section  4{b)(li  (H)  and  (I),  EPAA. 

While  something  less  than  a  “perfect" 
program  could  still  on  balance  further 
the  purposes  of  the  EPAA  “to  the 
maximum  extent  practicable,"  see 
Section  4(b)(1),  EPAA,  the  deficiencies 
in  the  current  standards  and  criteria  are 
such  that  virtually  all  of  the  potential 
designees  under  the  case-by-case 
provisions  involve  firms  that  produced 
or  consumed  petroleum  substitutes  in 
situations  where  they  suffered  no 
regulatory  disincentive.  That  is,  their 
particular  circumstances  made  it 
economic  to  produce  or  consume  the 
volumes  of  petroleum  substitutes  that 
they  did  notwithstanding  the  effects  of 
the  price  and  allocation  controls.  The 
inadequate  standards,  therefore,  would 
result  in  the  effects  of  the  program  being 
totally  at  odds  with  the  purpose  of  the 
program. 

In  Atlantic  Richfield  TECA  held  that 
the  grant  of  entitlements  to  firms 
producing  or  consuming  petroleum 
substitutes  was  authorized  by  the  EPAA 
in  order  to  mitigate  the  disincentives 
caused  by  the  petroleum  price  and 
allocation  regulations.  Nothing  in 
today’s  rescission  is  inconsistent  with 
that  decision.  First,  decontrol  has 
eliminated  any  disincentives.  Second, 
we  have  determined  from  experience 
that,  even  during  a  period  of  controls, 
the  standards  and  criteria  governing 
eligibility  for  benefits  and  the  level  of 
benefits  were  not-sufficient  to  assure 
that  generally  the  entitlements  granted 
would  mitigate  regulatory  disincentives. 
Rather,  experience  has  shown  that 
virtually  all  of  the  benefits  affected  by 
today’s  rule  would  not  mitigate  any 
disincentive,  but  instead  would  provide 
a  windfall  to  firms  in  situations  where 
there  was  no  disincentive. 
Consequently,  the  standards  and 
criteria,  which  were  not  directly 
involved  in  the  litigation,  failed  to 
achieve  the  very  purpose  that  the  court 
held  justified  the  grant  of  entitlements 
for  petroleum  substitution  under  the 
EPAA. 

Accordingly,  we  continue  to  believe 
that  our  determination  was  correct  in 
the  NOPR  that  the  existing  standards 
and  criteria  for  the  petroleum  substitute 
program  do  not  further  the  purposes  of 
the  EPAA,  and  that  to  designate  firms 
and  grant  benefits  now  under  those 
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standards  would  be  inconsistent  with 
the  EPAA,  as  well  as  E.0. 12287. 

d.  Relationship  between  the  Tertiary 
Program  and  the  NOPR 

Commenters  representing  firms  with 
outstanding  applications  for  petroleum 
substitute  designation  suggested  that  it 
was  inconsistent  for  ERA  to  continue 
the  tertiary  incentive  program,  see  10 
CFR  212.78,  after  decontrol  and  not  to 
continue  the  petroleum  substitutes 
program. 

We  do  not  agree  with  either  of  these 
suggestions.  Subsequent  to  the  hearing 
and  comment  period  in  this  rulemaking 
ERA  proposed  to  rescind  retroactively 
much  of  the  tertiary  incentive  program, 
see  46  FR  25315  (May  6, 1981).  The  basis 
for  one  aspect  of  that  proposal 
(rescission  of  prepaid  expenses  as  of 
January  28, 1981)  was  similar  to  one  of 
the  bases  for  the  proposal  to  rescind  the 
petroleum  substitutes  program — the 
tentative  determination  that 
continuation  after  decontrol  would  not 
further  the  purposes  of  the  program  and 
consequently  the  money  transfers  after 
decontrol  would  not  further  the 
purposes  of  the  EPAA.  Another  aspect 
of  the  proposal  (rescission  of  in-house 
expenses  as  of  January  5, 1981)  was 
based  on  the  tentative  determination 
that  the  allowance  of  in-house  expenses 
in  tertiary  projects  had  been  an  error, 
albeit  one  adopted  after  notice  and 
comment.  This  was  similar  to  our 
determination  in  the  NOPR  to  rescind 
the  petroleum  substitutes  program  that 
in  light  of  our  experience  under  the 
program  the  standards  and  criteria  for 
that  program  were  inadequate. 

The  records  in  these  two  rulemakings, 
however,  demonstrate  that  our  tentative 
determinations  in  the  tertiary  proposal 
were  not  supportable  and  that  there  is 
no  inconsistency  in  rescinding  the 
petroleum  substitutes  program  but 
retaining  the  tertiary  incentive  program. 
The  record  in  the  tertiary  rulemaking 
shows  that  rescission  of  the  tertiary 
program  would  negatively  affect  future 
production  of  crude  oil  in  the  United 
States.  In  this  rulemaking  there  is  no 
basis  in  the  record  for  concluding  that 
continuation  of  the  petroleum 
substitutes  program  will  affect 
petroleum  substitution  in  the  future.  The 
tertiary  record  is  also  clear  that  benefits 
received  by  producers  after  decontrol 
furthered  Uie  purposes  of  the  program 
and  the  EPAA,  because  but  for  those 
benefits  the  tertiary  projects  would  not 
have  been  undertaken.  In  this 
rulemaking  the  record  is  equally  clear 
that  virtually^  all  of  the  petroleum 
substitutes  produced  and  consumed  in 
the  past  would  have  been  produced  and 
consumed  in  the  absence  of  this 
program.  Tertiary  producers 


demonstrated  their  detrimental  reliance 
on  the  tertiary  program;  petroleum 
substitute  firms  failed  to  demonstrate 
any  detrimental  reliance.  Tertiary 
producers  demonstrated  that  the  in- 
house  expense  allowance  was  ^ 
appropriate  and  not  an  error;  petroleum 
substitute  firms  failed  to  show  that  the 
standards  and  criteria  in  the  petroleum 
substitute  program  were  appropriate. 
Finally,  the  tertiary  proposd  would 
clearly  have  been  a  retroactive  rule, 
requiring  firms  to  undo  what  had  been 
done  imder  the  regulations  in  effect  at 
the  time.  The  rescission  of  the  petroleum 
substitute  program,  however,  is 
prospective,  not  retroactive,  see  infra. 

e.  Equity  and  Reliance  Arguments 

Firms  opposing  the  rescission  of  the 
case-by-case  provisions  argued  that 
rescission  of  the  rule  without  providing 
them  with  entitlements  benefits,  if 
indeed  they  would  qualify  for  benefits, 
was  inequitable  for  a  variety  of  reasons. 
Because  four  firms  had  already  received 
benefits  imder  the  program,  some  argued 
that  it  would  be  inequitable  if  all 
similarly  situated  applicants  were  not 
treated  alike.  Others  felt  that  it  would 
be  inequitable  to  rescind  the  program 
with  respect  to  outstanding  applications, 
where  they  would  already  have  received 
benefits  had  ERA  processed  the 
applications  without  substantial  delay. 
Most  firms  felt  that  it  was  inequitable  to 
deny  them  benefits  that  they  expected  to 
receive.  Finally,  some  firms,  although 
not  most,  expressed  the  view  that  it  was 
inequitable  to  rescind  the  program  as  to 
outstanding  applications  because  they 
had  “relied"  on  the  ultimate  processing 
of  their  applications  and  the  receipt  of 
benefits  retroactive  to  the  month 
following  the  date  of  their  application. 

Initially,  firms  misunderstood  our 
discussion  of  reliance  and  equity  in  the 
NOPR,  believing  that  we  were  asserting 
the  lack  of  reliance  as  an  affirmative 
basis  for  the  proposed  rule.  As 
explained  above,  the  affirmative  bases 
for  today’s  rule  are  the  substantial 
policy  and  factual  reasons  why  the  old 
rule  should  not  be  retained.  We  have 
considered  the  arguments  on  equity  and 
reliance  grounds  in  terms  of  whether 
considerations  of  equity  or  reliance 
outweigh  the  policy  reasons  for  adopting 
the  new  rule. 

1.  Unequal  Treatment. 

We  do  not  believe  it  is  inequitable  to 
terminate  the  petroleum  substitutes 
program  with  respect  to  outstanding 
applications  just  because  four 
applications  in  the  past  three  years  have 
been  finally  granted.  Any  termination  of 
a  benefit  program  results  in  some 
persons  having  received  benefits  and 
others  not  Usually,  the  dividing  line  is 
established  by  the  date  on  which  the 


program  is  terminated.  Such  is  the  case 
here  with  January  28, 1981,  as  the 
significant  date.  The  fact  that  firms  had 
outstanding  applications  on  January  28 
1981,  does  not  alter  this  analysis. 
Moreover,  the  applications  of  the  four 
firms  that  received  designations  are 
distinguishable  fixim  those  still 
outstanding.  Three  of  those  four  firms 
submitted  applications  prior  to  the 
November  5, 1979  ameiidments  to  the 
petroleum  substitute  regulations,  almost 
a  year  or  more  before  the  firms  with 
currently  outstimding  applications.  This 
difference  in  time  cleaify  distinguishes 
those  three  firms  fitmi  Ae  firms  with 
outstanding  applications.  The  fourth 
firm’s  application  was  received  before 
all  the  other  outstanding  applications, 
with  one  exception.  This  one  exception, 
because  the  processing  did  not  proceed 
in  perfect  chronological  order,  hardly 
can  make  a  rule  of  general  applicabffity 
inequitable  or  arbitrary  or  capricious. 
Moreover,  the  small  number  of  firms 
that  received  benefits  and  their  relative 
size  in  their  respective  industries  ’’ 
makes  clear  that  the  benefits  received 
by  these  firms  do  not  competitively 
disadvantage  the  firms  %vith  outstanding 
applications,  many  of  which  are  large 
firms  dominant  in  their  industry.  Finally, 
the  fact  that  four  firms  may  have 
received  benefits  under  standards  for 
eligibility  that  frustrated  the  purposes  of 
the  EPAA  hardly  justifies  compounding 
this  error  by  including  a  hundred  more 
firms  under  those  standards. 

2.  The  Delay  in  Processing. 

As^was  stated  in  the  NOPR.  ERA 
actxpts  the  responsibility  for  the  delay 
in  the  processing  of  applications  for 
case-by-case  designations.  This  is  not  to 
say,  however,  that  there  were  not 
reasons  for  the  delay,  some  of  which 
were  beyond  the  control  of  ERA. 
Moreover,  there  was  no  bad  faith  or 
intent  to  delay  on  the  part  of  ERA.* 


’Archer  Daniels  Midland  is  not  an  insigniiicaiit 
firm  in  the  alcohol-forgasohol  indnstiy.  b«t  other 
firms  in  that  industry  do  not  have  oetstanding 
applications  because  they  were  swbeeqeently 
included  under  the  automatic  pravisioas. 

*  One  conunenter  requested  that  we  detail  the 
causes  of  the  delay. 

The  first  large  number  of  appbcatiafis  ander  the 
case-by-case  provisions  w«e  received  in  the  fnt 
quarter  of  1960  At  that  tiine  there  was  no  staff 
specifically  assigned  to  deal  with  diese 
applicatioiu.  Rather  they  had  been  handled  by  the 
re^ar  staff  of  the  entitlements  office.  The 
applicatioiu  were  processed  by  this  staff  m  their 
“extra"  time  and  were  not  pven  high  piionty  by 
management,  whidi  was  concerned  aboet  other 
entitlements  issues  at  the  time.  See  45  FR  46752  (bdy 
10  1980);  45  FR  72552  (October  51, 1960).  When 
management  became  aware  of  and  ooniunied  aboni 
the  delay,  additional  staff  was  acqnired  and  a 
processing  procedure  to  expedite  haiMllhig  was 
established.  In  November  1960  a  Task  Force  was 
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The  question  remains  whether  ERA'S 
delays  now  bar  it  from  rescinding  the 
program  with  respect  to  outstanding 
applications.  We  do  not  believe  it  does. 
Adoption  of  this  rule  does  not  benefit 
ERA,  so  it  cannot  be  said  that  ERA 
would  benefit  by  its  own  delay  in 
processing  the  applications.  Moreover, 
this  is  a  situation  where  to  bar  ERA 
from  adopting  today's  rule  would  place 
a  substantial  burden  on  participants  in 
the  entitlements  program,  by  requiring 
them  to  pay  the  benefits.  The  point  is 
that  ERA  has  concluded  that  for 
substantial  policy  and  factual  reasons  it 
is  inappropriate  to  issue  new  orders  to 
new  firms  after  decontrol  under  the 
current  petroleum  substitute  provisions. 
Whether  or  not  there  has  been  any 
delay  and  whether  or  not  the  delay  has 
been  the  fault  of  ERA  is  not  relevant  to 
this  central  point.  What  is  relevant  is 
whether  ERA,  because  of  a  delay  in  the 
past,  is  required  to  compound  its  errors 
by  granting  beneHts  in  the  future  that 
frustrate,  rather  than  further,  EPAA 
objectives.  We  do  not  believe  law  or 
policy  requires  such  an  action.  In  short, 
two  wrongs  do  not  make  a  right. 

3.  Vested  Rights. 

As  noted  above,  most  Hrms  expressed 
the  view  that  it  was  unfair  for  ERA  to 
terminate  the  program  as  to  outstanding 
applications  when  the  applicants  had 
expected  to  receive  money  under  the 
program.  Of  course,  mere  expectation  of 
government  benefits  in  the  future  does 
not  bar  the  government  from  eliminating 
those  benefits.  See  Richardson-v. 
Belcher,  404  U.S.  78,  80  (1971).  Several 
commenters  went  further  and  alleged 
that  they  had  a  vested  legal  right  to  rely 


established  to  prepare  decisions  and  orders. 
Providing  notice  of  an  opportunity  to  comment  on 
outstanding  applications  in  response  to  an  OHA 
decision  required  an  additional  month. 

Management  concern  with  the  delay  in  the 
petroleum  substitutes  program  also  resulted  in 
management  attention  to  the  program.  Development 
of  the  processing  procedure  resulted  in  the  first 
overall  view  of  the  outstanding  applications.  This 
overall  view  suggested  that  the  potential  economic 
cost  of  the  program  greatly  exceeded  expectations, 
see  determination  that  no  regulatory  analysis  was 
required,  44  FR  63515  (November  5, 1979),  and  that 
the  potential  benefits  for  large  classes  of  applicants 
appeared  substantially  to  outweigh  any 
disincentives  those  applicants  may  have  suffered. 
The  result  of  this  combined  management  attention 
and  Tirst  overall  view  of  the  program  resulted  in 
applications  receiving  close  scrutiny  at  each  level  of 
review. 

One  commenter  also  requested  that  we  detail  the 
dates  of  contact  by  a  former  ERA  employee  with  a 
refiner  that  was  an  historical  opponent  of  the  . 
petroleum  substitutes  program,  for  whom  he  later 
became  employed.  We  do  not  believe  it  is 
appropriate  in  this  notice  to  detail  this  person's 
contacts  concerning  possible  future  employment. 
However,  ERA  management  was  aware  of  his 
contacts  at  the  time,  and  we  have  reviewed  the 
matter  and  are  convinced  that  no  impropriety  or 
conflict  occurred. 


on  continued  processing  under  the 
standards  extant  at  the  time  of  their 
application.  We  do  not  believe  that 
either  law  or  policy  supports  the  notion 
that  firms  with  outstanding  applications 
obtained  such  a  vested  right. 

A  number  of  different  types  of  cases 
were  cited  to  support  the  commenters' 
position.  Some  commenters  claimed  that 
their  application  had  created  a 
constitutionally  protected  “property 
right,”  citing  Perry  v.  Sinderman,  408 
U.S.  593  (1972),  Goldberg  v.  Kelly,  397 
U.S.  254  (1970),  and  the  line  of  cases 
stemming  from  these  decisions.  Each  of 
these  cases,  however,  deals  with  a 
denial  of  beneHts  to  a  particular  person, 
and  the  issue  before  the  Court  was 
whether  the  person's  interest  in  the 
beneHt  was  sufficient  to  create  a  right  to 
procedural  due  process,  to  wit,  an 
adjudication  of  the  facts  after  notice  and 
an  opportunity  for  a  hearing.  None  of  the 
cases  suggest  that  these  benefits  or 
“property  rights"  could  not  be  entirely 
extinguished  through  legislation  (i.e.,  a 
statute  or  legislative  rule).  Indeed,  as 
was  made  clear  in  Richardson  v. 

Belcher,  404  U.S.  78,  80-81  (1971),  the 
fact  that  one  may  have  sufflcient 
interests  in  a  government  benefit  to 
require  procedural  due  process  in  an 
adjudication  does  not  limit  the 
lawmaker  in  making  substantive 
changes  to  that  benebt. 

Several  commenters  alleged  they  had 
a  vested  right  because  of  the  doctrine  of 
equitable  estoppel.  Below  we  discuss 
estoppel  based  upon  claimed  statements 
by  ERA  analysts,  but  other  commenters 
went  further  and  alleged  that  the 
existence  of  the  petroleum  substitute 
regulations,  ERA's  practice  of  granting 
benebts  retroactive  to  the  month 
following  the  application,  and  ERA's 
admitted  initial  intention  after  January 
28, 1981,  to  continue  the  processing  and 
making  of  decisions  on  applications  by 
themselves  estop  ERA  from  now 
terminating  the  program.  None  of  the 
cases  cited  to  us  on  estoppel  deal  with 
barring  a  government  agency  from 
adopting  legislative  rules.  To  the 
contrary,  in  The  Oil  Shale  Corp.  v. 
Morton,  370  F.  Supp.  108, 124  (D.  Co. 

1973),  one  of  the  cases  cited  to  us,  the 
court  stated:  “The  question  is  not  the 
power  *  *  *  to  change  the  regulations 
and  policies  of  *  *  *  Departments;  but 
the  basic  notion  of  procedural  due 
process  that  require  (sic)  government 
officials  to  follow  the  law  as  it  exists 
until  that  law  is  changed  *  *  *  "  Here, 
ERA  proposed  and  now  is  adopting  a  ^ 
change  in  the  regulations.  It  would  be 
unprecedented  to  And  that  the  existence 
of  a  regulatory  program,  a  practice 
under  the  program,  and  an  initial  intent 


after  a  material  change  in  circumstances 
not  to  change  the  program  would  estop 
an  agbncy  from  adopting  a  change  that  it 
proposed  less  than  two  months  after  the 
material  change  in  circumstances. 

Finally,  several  cases  were  cited  for 
the  proposition  that  an  application  for  a 
benefit  bled  under  one  statute  or 
regulation  cannot  be  denied  or 
processed  under  a  subsequent  statute  or 
regulation.  However,  none  of  the  cases 
so  cited  find  or  suggest  such  a  limitation 
in  the  law.  See,  e.g.,  Coe  v.  HEW,  502 
F.2d  1337  (4th  Cir.  1974);  NRDC  v. 
Berklund,  609  F.2d  553  (D.C.  Cir.  1979); 
United  States  Gypsum  Co.  v.  Uhlhorn, 
232  F.  Supp.  994  (E.D.  Ark.  1964);  Moreno 
V.  Toll,  480  F.  Supp.  1116  (D.  Md.  1979). 
Rather  these  cases  merely  conclude  that 
where  a  regulation  or  statute  in  fact 
vests  a  legal  right  a  subsequent 
regulation  or  statute  does  not  extinguish 
that  right.  That  is,  the  cases  do  not  stand 
for  the  notion  that  applying  for  a  benebt 
under  one  statute  or  regulation  vests  a 
right  to  a  determination  under  the  terms 
of  that  statute  or  regulation,  barring  any 
changes  to  it  that  would  affect 
outstanding  applications.”  Instead,  such 
a  change  may  be  barred  only  where  the 
initial  regulation  or  statute  itself  vests 
the  legal  right  upon  application.  None  of 
the  cases  cited  by  commenters  address 
a  regulation  that  provides  for  eligibility 
for  a  benebt  only  to  persons  who 
receive  an  order  pursuant  to  an 
administrative  proceeding.  This, 
however,  is  the  structure  of  the  case-by- 
case  provisions,  which,  both  in  the 
debnition  of  petroleum  substitute  and 
the  operative  provisions  make  eligibility 
dependent  upon  designation  in  an  order 
issued  by  ERA  pursuant  to  10  CFR 
§  205.95.  Thus,  by  the  terms  of  the 
regulations,  no  right  to  entitlements 
vests  until  there  is  such  an  order.  The 
making  of  the  application  does  not 
create  any  vested  right. 

In  this  regard  it  is  noteworthy  to 
recognize  the  distinction  between  an 
application  that  begins  an 
administrative  process  which 
culminates  in  an  order  and  a 
certibcation  that  is  effective  upon  bling. 
Under  the  automatic  provisions  of  the 
petroleum  substitute  provisions  it  well 
could  have  been  argued  that  the 
regulations  vested  a  right  to  benebts 
upon  filing  a  certibcation,  because  that 
is  the  way  the  regulations  read  and 
because  in  fact  there  is  no 
administrative  process  or  final  order 
under  the  automatic  provisions. 


•Indeed,  in  NRDC  v.  Berklund,  the  court 
expressly  allowed  that  a  subsequent  regulation, 
substantively  redefining  the  one  statutory  condition 
for  granting  leases,  could  be  applied  to  outstanding 
applications.  See  609  F.2d  at  558. 
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In  sum,  we  believe  that  the  procedure 
provided  for  in  the  case-by-case 
provisions  is  totally  at  odds  with  the 
notion  that  any  right  to  petroleum 
substitute  entitlements  vested  at  the 
time  of  application.  Receipt  of  an  order 
designating  the  petroleum  substitute 
was  the  legal  prerequisite  to  any  right  to 
entitlements  benefits  under  the  case-by¬ 
case  provisions.  ERA’S  practice  of 
granting  benefits  retroactive  to  the 
month  following  the  Hling  of  the 
application  (whether  considered  a 
discretionary  practice  or  a  rule]  does  not 
change  this.  Eligibility  for  beneHts  at  all 
did  not  occur  until  the  order  was  issued. 
When  an  applicant  has  been  determined 
to  be  eligible  for  benefits,  the  fact  that 
some  of  those  benefits  related  to  past 
periods  does  not  mean  that  the  right  to 
the  retroactive  benefits  vested  before 
the  determination  oif  eligibility  itself 
Finally,  the  fact  that  ERA  did  not  have 
unfettered  discretion  in  detenpining 
eligibility  does  not  mean  that  the 
processing  of  the  applications  was 
merely  ministerial,  such  that  it  might  be 
argued  that  the  terms  of  the  regulations 
and  Guidelines  conferred  the  eligibility 
and  the  ERA  order  merely  confirmed  it. 
Substantial  areas  of  judgment  were  left 
to  ERA  for  determination  in  the 
proceeding  upon  the  application. 
Moreover,  the  requirement  of  notice  of 
and  an  opportunity  to  comment  by 
aggrieved  parties  on  each  application  is 
totally  inconsistent  with  a  ministerial 
duty.  AU  adjudications  are  made  subject 
to  statutory  or  regulatory  standards,  but 
over  time  interpretations  and  precedents 
are  made,  altered,  and  overruled.  This 
hardly  describes  a  ministerial  duty. 

4.  Other  Reasons  to  Rely. 

Several  commenters  suggested  other 
reasons  why  they  believed  they  could 
rely  on  continued  processing  of 
applications  and  issuance  of  new 
decisons  and  orders  after  decontrol. 

First,  they  noted  that  statements  made 
at  the  public  conference,  see  Notice  of 
Public  Conference,  46  FR 11291  . 
(February  6, 1981],  and  in  the  Notice  of 
Proposed  Rulemaking  relating  to  the 
entitlements  final  clean-up  rule,  supra, 
indicated  that  firms  that  received 
decision  and  orders  in  the  petroleiun 
substitutes  program  after  decontrol 
would  qualify  for  entitlements  benefits 
for  past  periods  on  the  final  clean-up 
entitlements  list.  These  statements, 
however,  merely  described  what  the 
effect  of  the  proposed  clean-up 
mechanism  would  be  under  the  then 
existing  regulatory  structure.  Nothing  in 
them  suggested  that  DOE  had  decided 
not  to  change  any  of  that  regulatory 
structure.  'Thus,  Aey  were  not  grounds 
for  persons  to  rely  on  the  continued 


existence  of  the  petroleum  substitute 
regulations. 

Second,  some  firms  claimed  that  they 
had  been  told  by  analysts  in  ERA  that 
their  applications  would  be  favorably 
acted  upon,  and  so  the  firms  stated  they 
had  reason  to  rely  upon  issuance  of 
decision  and  orders  granting  them 
benefits.  Each  ERA  analyst  has  been 
questioned  on  this  issue,  and  each  has 
denied  telling  any  person  or 
intentionally  leading  any  person  to 
believe  that  his  application  would  be 
granted.  Of  course,  it  would  be  highly 
improper  for  an  analyst  to  indicate  what 
action  was  to  be  taken  with  respect  to  a 
particular  case  imder  adjudication 
before  the  responsible  official  had  in 
fact  made  the  decision.  It  is,  however, 
possible  that  a  firm  might  incorrectly 
infer  fi'om  a  conversation  that  a  firm’s 
application  would  be  granted.’** 
Nevertheless,  whatever  an  analyst  did 
or  did  not  say  to  an  applicant,  the  issue 
remains  whether  the  applicant  had  a 
right,  or  even  a  good  reason,  to  rely  on 
any  analyst’s  statements.  Clearly,  the 
analyst  is  not  in  a  position  to  bind  the 
agency,  and  the  analyst  is  not  in  a 
position  actually  to  make  the  decision 
with  respect  to  an  application.  As  noted 
above,  it  would  be  clearly  unauthorized 
and  improper  for  an  analyst  (or  anyone 
else  in  the  agency]  to  give  an  applicant 
advance  information  concerning  the 
outcome  of  his  application.  Accordingly, 
even  if  an  analyst  had  indicated  to  a 
firm  that  its  application  would  be 
granted,  we  do  not  believe  firms  had 
good  reason  or  a  right  to  rely  on  such  an 
indication.” 

'"This  could  easily  occur  in  response  to  questions 
as  to  when  a  decision  and  order  would  likely  be 
issued  and  when  any  benefits  would  be  received  if 
the  decision  and  order  were  issued  at  a  particular 
time,  questions  that  were  asked  time  and  again  by 
firms.  If  the  questioner  assumed  that  the  decision 
and  order  would  be  favorable  and  the  analyst  did 
not  explicitly  indicate  the  possibility  of  a  negative 
order  and  therefore  the  possibility  that  no  benefits 
would  be  forthcoming,  the  questioner  might  obtain 
the  impression  that  the  analyst  was  confirming  a 
positive  decision  and  order. 

"The  case  law  is  clear  that  such  an  unofficial 
and  unauthorized  statement  by  an  analyst  cannot 
estop  the  government  “The  doctrine  of  equitable 
estoppel  binds  the  Government  for  the  conduct  of 
its  agents  while  they  are  acting  within  the  scope  of 
their  employment  "Atlantic  Richfield  Co.  v.  Hickel, 
432  F.2d  587,  591  (10th  Cir  1970)  (emphasis  added). 
Clearly,  neither  the  decision  as  to  the  applications 
nor  giving  advance  indications  as  to  whether  any 
application  would  be  granted  were  within  the  scope 
of  employment  of  the  analysts  involved.  “The 
Government,  in  its  caretaker  role  for  all  the  public, 
should  not  be  bound  by  the  unauthorized  or 
unlawful  acts  of  its  representatives.”  United  States 
V.  Georgia-Pacific  Co.,  421  F2d  92.100  (9th  Cir  1970). 
The  representations  commenters  claimed  to  have 
received  clearly  would  have  been  unauthorized,  if 
not  unlawful.  Ihey  could  not  even  be  said  to  be 
official  acts  done  with  apparent  authority.  Compare 
Brandt  v.  Hickeh  427  F.2d  53  f9th  Cir  1970). 


Third,  some  firms  said  that  they  had 
reason  to  rely  on  favorable  outcomes  for 
their  applications  because  ERA'S 
processing  was  merely  ministerial  and 
ERA  had  no  cUscretion  to  deny  their 
applications.  Above  we  have 
demonstrated  that  the  regulations 
governing  case-by-case  determinations 
did  not  limit  ERA  to  a  ministerial  duty. 

In  addition,  it  should  be  noted  that  the 
actual  administration  of  the  program  did 
not  provide  any  basis  to  believe  that 
processing  was  in  fact  merely 
ministerial.  After  all,  three  of  the  seven 
completed  decision  and  orders  denied 
benefits,  and  the  length  of  time  spent  by 
ERA  in  processing  applications  was  not 
consistent  with  the  short  time  consumed 
in  ministerial  actions,  e.g..  giving  effect 
to  certifications  filed  under  the 
automatic  provisions  of  the  program. 

5.  Actual  Reliance. 

Separate  from  the  question  of  whether 
firms  had  a  reason  to  rely  or  a  right  to 
rely  on  the  issuance  of  decision  and 
orders  after  decontrol  is  the  question 
whether  these  firms  did  in  fact  rely  on 
their  eventually  receiving  favorable 
decision  and  orders  and  act  on  that 
reliance.  This  distinction  is  important 
because  even  if  firms  had  a  ri^t  to  rely 
but  did  not  in  fact  rely  on  the  receipt  of 
monies  to  be  obtained  from  the 
petroleum  substitutes  program,  then 
both  legal  and  equitable  arguments 
based  on  reliance  become  tenuous  at 
best,  because  adoption  of  the  rule  would 
not  harm  them. 

The  record  in  this  proceeding,  which 
includes  not  only  the  comments  on  the 
NOPR  but  also  ^  submissions  by 
applicants  under  the  program  as  well  as 
the  record  of  OHA  proceedings  in 
petroleum  substitute  cases,  does  not 
support  a  conclusion  that  firms  in  fact 
relied  to  their  detriment  on  eventually 
receiving  petroleum  substitute 
entitlements.” No  firm  claimed  that  any 
investment  decision  regarding  petroleum 
substitutes  was  made  in  reliance  on  the 
receipt  of  expected  benefits  under  the 
petroleum  substitutes  program.  For 
example.  Quaker  Oats  Company 
admitted  in  its  comments  on  the  NOPR 
that: 

Quaker's  financial  guidelines  do  not  pennit 
unconfinned  potential  benefits  from 
government  regulations  to  be  induded  in 
financial  analysis.  This  is  probably  true  with 
most  other  major  corporations.  (Italics 
added.) 

"Indeed,  only  one  of  all  the  firms  with 
applications  outstanding  made  an  aignaUe  daim  of 
detrimental  reliance.  See  Comments  of  Nortru.  inc. 
As  was  pointed  out  in  the  hearing  in  this 
proceeding,  for  a  firm  that  in  fact  relied  to  its 
detriment  there  may  be  a  possibiHty  of  obtaining 
exception  relief  pursuant  to  10  CFH  Fart  205. 
Subpart  D. 
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No  firm  claimed  that  it  had  lost  money 
or  made  an  uneconomic  decision  in 
producing  or  consuming  the  petroleum 
substitutes  that  it  did.  All  but  6  of  178 
applications  indicate  that  the  facility 
involved  pre-dated  the  application  for 
petroleum  substitute  designation.  Of  the 
172  applications  concerning  existing 
facilities,  only  3  indicated  that  either 
new  construction  or  expansion  was 
underway.  In  this  regard,  virtually  every 
applicant,  in  response  to  questions 
concerning  the  environmental  impact  of 
granting  benefits  to  the  firm,  answered 
that  no  expansion  of  facilities  and  no 
increased  production  or  use  of 
petroleum  substitutes  would  occur  in  its 
case  because  of  petroleum  substitute 
benefits.  A  sample  of  statements  is 
instructive:  Application  of  International 
Paper  Co. — “The  International  Paper 
facilities  are  all  currently  existing 
facilities,  and  the  receipt  of  entitlements 
will  not  cause  an  increase  in  size, 
product  mix,  or  emissions";  Letter  dated 
June  2, 1980,  from  Uncle  Ben’s  Foods — 
"As  stated  in  our  Application,  our  fuel 
substitute  production  began  before  the 
entitlements  program,  and  we  have  not 
and  will  not  change  our  production 
amounts  or  methods  merely  because  of 
the  program”;  Application  of  Hilo 
Coast — “This  application  for  entitlement 
benefits  does  not  involve  a  new  facility 
nor  does  it  involve  a  change  in  size, 
product,  or  amount  of  product  for  this 
existing  facility”;  Application  of  Folger 
Coffee  Company — “no  expanded 
burning  of  spent  coffee  grounds  is 
presently  anticipated  *  *  *”  Application 
of  Weyerhaeuser  Company — “The 
facilities  are  all  currently  existing 
facilities,  and  the  receipt  of  entitlements 
will  not  cause  an  increase  in  aize, 
product  mix  or  emissions.”  In  short,  no 
firm  (with  the  one  possible  exception 
noted  above)  indicated  that  it  would 
have  acted  differently  in  any  way  in 
making  investments  or  in  producing  or 
consuming  petroleum  substitutes  in  the 
absence  of  the  program.*®  Moreover,  no 
firm  (again,  with  the  one  possible 
exception)  indicated  that  the  decisions 
made  with  respect  to  investments  in 
petroleum  substitute  facilities  or  with 
respect  to  substitutes  produced  or 
consumed  were  not  the  most  economical 
and  beneficial  allocations  of  resources 
for  the  firm  even  in  the  absence  of  any 
petroleum  substitute  entitlements 
benefits. 

What  firms  did  indicate  was  that  their 
use  of  petroleum  substitutes  increased 

'’The  difference  in  the  record  in  this  proceeding 
and  that  of  the  rulemaking  regarding  the  tertiary 
incentive  program,  Docket  No.  ERA-R-81-04,  is 
instructive.  In  the  latter  proceeding  a  substantial 
number  of  tertiary  projects  were  specifically 
identified  as  having  been  undertaken  only  because 
of  the  benefits  of  the  tertiary  incentive  program. 


after  the  beginning  of  the  petroleum 
substitutes  program.  We  do  not  doubt 
this  to  be  the  case,  but  there  is  no 
evidence  that  this  increase  was  the 
result  of  or  was  even  materially  affected 
by  the  program.  Rather,  the  sharply 
increased  price  of  oil  and  refined 
petroleum  products,  as  well  as  questions 
concerning  the  security  of  supply  at  any 
price,  led  large  numbers  of  firms  to 
increase  the  production  and  use  of 
petroleum  substitutes  after  1979,  the 
year  of  the  second  large  shock  to 
petroleum  markets.  In  other  words, 
higher  oil  prices  made  it  economic  for 
many  firms  (especially  firms  with  large 
volumes  of  burnable  waste  produced  by 
their  primary  industrial  activity)  to 
invest  in  new  facilities  to  use  petroleum 
substitutes  and  to  use  increased 
volumes  of  petroleum  substitutes  in 
existing  facilities. 

Some  firms  also  stated  that  the 
expected  receipt  of  funds  from  the 
petroleum  substitutes  program  was 
considered,  albeit  in  a  non-quantifiable 
manner,  in  the  firm's  decisions  regarding 
investment  in  or  use  of  petroleum 
substitute  facilities.  Given  the 
overwhelming  record  that  the  petroleum 
substitute  program  was  not  a 
determinative  factor,  whether 
quantifiable  or  not,  in  these  decisions, 
we  do  not  believe  that  these  decisions 
or  the  firms  relied  on  the  program. 
Indeed,  some  firms  provided  the 
detailed  financial  analyses  behind 
investment  decisions  regarding 
petroleum  substitute  facilities.  These 
analyses  were  clear  that  where  it  was 
economic  to  invest  in  petroleum 
substitute  facilities,  without  regard  to 
possible  entitlements  benefits,  such 
investments  were  made,  ancf  where  it 
was  not  economic  to  invest  in  petroleum 
substitute  facilities,  without  regard  to 
possible  entitlements  benefits,  such 
investments  were  not  made.  Some  firms 
explicitly  recognized  this,  complaining 
that  the  delay  in  receiving  benefits  had 
delayed  investments  in  facilities, 
because  expected  benefits  were  not  able 
to  be  used  in  determining  the  economics 
oh  a  projected  investment. 

Finally,  several  firms  stated  that  they 
had  relied  on  the  continued  processing 
of  applications  in  that  they  had  not 
appealed  to  OHA  prior  to  January  28, 
1981,  pursuant  to  10  CFR  $  205.96,  which 
allows  for  appeals  of  “deemed”  denials 
where  no  action  has  been  taken  on  an 
application  for  90  days.  We  do  not 
believe  that  the  failure  to  make  such  an 
appeal  constitutes  detrimental  reliance. 
Moreover,  such  a  reliance  would  have 
been  misplaced,  because,  as  noted 
above,  persons  are  not  entitled  to  rely 
on  the  continued  existence  of  regulatory 


provisions,  and  section  205.96  might 
itself  have  been  rescinded. 

f.  Relative  Equities  Between  Refiners 
and  Petroleum  Substitute  Producers  dnd 
Consumers 

In  the  NOPR  we  noted  that  if  the 
petroleum  substitutes  program  were 
continued,  refiners  would  have  to  pay 
any  entitlements  benefits  to  petroleum 
substitute  users  from  revenues 
generated  in  a  decontrolled 
environment.  As  noted  above,  this  fact 
is  directly  relevant  to  consideration  of 
the  purposes  of  the  EPAA.  In  addition, 
in  the  NOPR  we  concluded  that 
whatever  equities  might  be  claimed  by 
petroleum  substitute  producers  or 
consumers  were  outweighed  by  the 
inequity  that  would  be  imposed  on 
refiners  by  having  to  pay  sums  in  the 
future  to  these  firms  for  months  long 
past.  Several  petroleum  substitute  ' 
producer  or  consumer  firms  disagreed 
with  this  conclusion,  suggesting  that, 
given  the  large  size  and  vast  revenues  of 
the  petroleum  industry,  refiners  could 
well  afford  these  sums.  Moreover,  they 
said  their  firms  were  smaller  and 
therefore  would  suffer  more  from  not 
receiving  the  funds. 

We  do  not  believe  these  comments 
have  merit.  First,  as  noted  above,  we 
have  concluded  that  the  claimed 
equities  of  petroleum  substitute  firms 
are  more  imagined  than  real.  Moreover, 
whatever  the  financial  resources  of 
refiners  (and  there  is  substantial 
evidence  that  refiners  as  a  class  are 
suffering  from  the  current  market 
conditions  for  petroleum  products),  they 
too  suffered  from  regulatory 
disincentives  to  refinery  investment 
during  the  period  of  controls.** 

Second,  it  cannot  be  ignored  that 
what  is  involved  here  is  whether  post¬ 
decontrol  action  by  ERA  will  require 
one  industry  operating  in  a  free  market 
environment  (refiners)  to  pay  members 
of  certain  other  industries  large  sums  of 
money,  which  payments  will  further  no 
regulatory  purpose.  In  the  absence  of  an 
overwhelming  equitable  argument  we 
believe  it  would  be  inconsistent  with 
E.0. 12287  and  decontrol  to  require  such 
transfer  payments  now.  Such  an 
equitable  argument  cannot  be  made  by 
petroleum  substitute  firms.*® 


“The  regulatory  disincentive  to  refinery 
investment  has  been  of  special  concern  to  DOE,  see 
Notice  of  Inquiry,  42  FR  M338  (June  30. 1977);  Notice 
of  Inquiry,  44  FR  50847  (August  30, 1979). 

“The  record  in  this  rulemaking  can  be  contrasted 
with  that  in  the  proposed  rescission  of  the  tertiary 
incentive  program,  see  supra.  There,  the  record  is 
clear  that  the  tertiary  incentive  benefits  not  only 
furthered  the  purposes  of  the  EPAA  during  controls, 
but  also  that  giving  effect  after  decontrol  to  the  two- 
month  regulatory  lag  built  into  the  program  also 

Continued 
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g.  Retroactivity 

A  number  of  commenters  opposing  the 
rescission  of  the  case-by-case  provisions 
characterized  that  proposal  as  a 
retroactive  rule,  and  thereby  concluded 
that  its  adoption  would  be  unlawful. 
These  commenters  believed  the 
proposed  rescission  of  the  case-by-case 
provisions  was  a  retroactive  rule 
because  if  would  affect  their 
outstanding  applications.*^ 

First,  we  do  not  agree  with  these 
commenters’  characterization  of  the 
rescission  of  the  case-by-case  jprovisions 
adopted  today  as  a  retroactive  rule.*’ 
The  actual  rule  adopted  amends 
§  211.67(a)(5)(i)(F)-(H)  to  provide  that  as 
of  January  28, 1981,  the  date  of 
decontrol,  only  substitutes  designated 
by  that  date  in  a  decision  and  order  will 
qualify  for  entitlements  benefits.  Thus, 
the  actual  change  to  the  program  is 
effective  only  as  of  January  28, 1981;  it  is 
not  retroactive  to  a  period  prior  to  that 
date.  Moreover,  the  effect  of  today’s  rule 
is  purely  prospective.  That  is,  after 
today  no  new  petroleum  substitute 
designations  will  be  made.  The  rule 
does  not  affect  any  designations  made 
prior  to  today.  Thus,  in  every  practical 
sense  today’s  rule  is  prospective,  rather 
that  retroactive,  with  respect  to  the 
case-by-case  provisions  of  section 
211.67(a](5].*^In  this  regard,  this  rule  is 
clearly  distinguishable  from  the  various 
cases  cited  by  commenters  regarding 
retroactive  rules. 


furthered  the  purposes  of  the  EPAA.  Moreover, 
producers  demonstrated  that  they  had  in  fact 
incurred  and  paid  expenses  for  EOR  projects  that 
would  not  have  been  started  but  for  the  regulatory 
provisions.  Finally,  the  beneHts  under  the  tertiary 
program  have  already  been  received  by  producers, 
such  that  any  regulation  now  would  have  to  undo 
-  what  has  already  been  done,  rather  than  merely 
stop  something  l^m  happening. 

'*Some  Firms,  in  commenting  on  our  statement 
that  were' we  not  to  rescind  the  case-by-case 
provisions  we  would  change  the  standards  and 
criteria,  likewise  stated  their  view  that  we  could  not 
change  the  standards  applicable  to  outstanding 
applications  because  that  would  constitute  a 
retroactive  rule, 

”  It  is,  of  course,  retroactive  back  to  January  28, 
1981,  but  this  element  of  retroactivity  does  not  have 
any  impact  on  firms  with  outstanding  applications. 
This  is  so,  because  even  if  the  rule  were  applied 
only  prospectively  from  today,  none  of  those  firms 
would  receive  any  entitlements  benefits  under  the 
petroleum  substitutes  program,  since  no  orders 
designating  firms  as  eligible  for  entitlements 
benefits  have  been  issued  since  January  28, 1981. 
Moreover,  it  was  not  this  actual  retroactivity  of 
which  firms  complained  but  rather  the  effect  of  not 
being  able  to  receive  benefits  retroactive  to  the  date 
of  their  application. 

"It  is  again  useful  to  compare  today's  rule  with 
the  one  proposed  with  respect  to  the  tertiary 
incentive  program,  see  supra,  where  two 
alternatives  proposed  were  clearly  retroactive,  so 
as  to  require  producers  to  refund  money  to 
purchasers  that  was  lawfully  received  at  the  time  of 
the  transaction  but  which  by  reason  of  a  subsequent 
rule  would  be  unlawful. 


Some  commenters  took  the  position 
that  their  rights  to  petroleum  substitute 
entitlements  under  the  regulations  then 
in  effect  vested  when  they  made  their 
application.  Consequently,  they  believe, 
adoption  of  the  proposal  would,  by 
affecting  their  allegedly  vested  rights, 
constitute  retroactive  rulemaking.  While 
we  agree  that  a  rule  affecting  vested 
rights  might  be  a  retroactive  rule,  we  do 
not  agree  as  explained  at  length  above, 
that  Ae  Hrms  obtained  any  vested  rights 
by  filing  applications.  Rather,  tlie  right 
to  a  petroleum  substitute  designation 
only  vested  upon  receiving  a  decision 
and  order  to  that  effect.  Thus,  this  rule  is 
not  a  retroactive  rule  with  respect  to  the 
case-by-case  provisions. 

Even  if  this  rule  were  retroactive  with 
respect  to  the  case-by-case  provisions, 
we  believe  that  the  balancing  tests 
enumerated  by  courts  for  retroactive 
rules  support  adoption  of  the  proposed 
rule.  In  this  regard,  the  conclusion, 
amply  supported  by  the  record,  that 
firms  have  not  in  fact  relied  to  their 
detriment  upon  the  existing  provisions, 
in  our  view  is  of  critical  importance.  Of 
equal  importance,  however,  is  our 
conclusion,  also  supported  by  the 
record,  that  to  continue  the  program 
under  the  existing  provisions  would 
frustrate,  rather  than  further,  the 
purposes  of  the  EPAA  by  requiring  a 
large  windfall  transfer  payment  from 
refiners  operating  in  a  competitive  free 
market  to  certain  specific  firms  that  had 
produced  or  consumed  petroleum 
substitutes  in  the  past  because  it  was 
economic  for  them  to  do  so  even  in  the 
absence  of  entitlements  benefits.  Such  a 
transfer  at  this  time  would  serve  no 
discernible  regulatory  purpose. 

h.  The  Automatic  Provisions 

As  noted  above,  no  comments  were 
received  specifically  related  to  the 
proposal  to  rescind  the  automatic 
provisions  of  the  petroleum  substitutes 
program.  Nevertheless,  we  feel  it  is 
incumbent  upon  us  to  address  certain 
issues  with  regard  to  those  provisions. 

We  recognize  that  given  the  nature  of 
the  automatic  provisions  this  rule  is 
retroactive  with  respect  to  those 
certifications  received  after  January  27, 
1981,  because  as  of  the  date  of  receipt 
those  firms  qualified  for  benefits.  The 
fact  that  those  firms  have  not 
commented  on  this  rulemaking, 
however,  leads  us  to  believe  that  they 
have  not  relied  on  those  benefits. 
Moreover,  in  considering  the  equities 
involved  with  these  firms,  we  believe 
that  firms  that  waited  a  substantial 
period  of  time  before  making  their 
certification  have  essentially  waived 
any  equitable  claims  that  they  might 
have  otherwise  had.  Of  the  twenty-six 
certifications  received  after  January  27, 
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1981,  twenty-one  could  have  been  made 
at  least  a  year  ago.  Finally,  the 
conclusions  described  above  with 
respect  to  the  purposes  of  the  EPAA 
apply  equally  to  the  automatic 
provisions  as  well  as  the  case-by-case 
provisions. 

III.  Rule  Adopted 

On  the  basis  of  the  record  in  this 
proceeding,  we  have  determined  that 
adoption  of  the  proposed  rule  best 
furthers  the  purposes  of  the  EPAA  and  is 
necessary  to  avoid  fiustrating  those 
purposes.  As  explained  above,  to 
continue  the  program  under  the  current 
regulations  could  result  in  large  transfer 
payments  from  the  petroleum  refining 
industry  to  certain  firms  that  have  in  the 
past  produced  or  consumed  certain 
petroleum  substitutes.  For  the 
overwhelming  part  these  firms  have 
historically  consiuned  petroleum 
substitutes  that  were  generated  as 
waste  fi'om  their  primary  industrial 
activity  and  have  consequently  suffered 
no  regulatory  disincentive.  The  record 
conclusively  demonstrates  that  such 
transfer  payments  would  serve  no 
regulatory  or  other  public  purpose;  they 
would  neither  necessarily  result  in 
increased  petroleum  substitute 
production  or  consumption  nor  be 
reflective  of  past  production  or 
consumption  that  would  not  have 
occurred  but  for  the  petroleum 
substitute  program,  llie  record  supports 
the  finding  that  the  petroleum 
substitutes  produced  or  consumed  by 
persons  affected  by  this  proceeding 
would  have  occurred  in  the  absence  of 
the  program.  In  short,  the  regulatory 
incentive  did  not  work,  periiaps  berause 
of  the  delay  in  processing  applications 
but  more  likely  because  the  increased 
prices  of  petroleum  products  in  the 
market  place  were  a  far  more  effective 
incentive.  However  well  intentioned  the 
petroleum  substitute  program  was,  we 
have  now  determined,  based  on  the 
record  in  this  proceeding,  that  as 
constructed  it  did  not  expand  the  use  of 
petroleum  substitutes  beyond  what  was 
inevitably  induced  by  the  enormous 
increases  in  the  prices  of  petroleum 
products.  Accordingly,  it  does  not  now 
achieve  its  purpose  or  further  the 
objectives  of  the  EPAA  ’Therefore,  it 
should  be  terminated  forthwith. 

In  view  of  the  above,  we  are 
amending  10  CFR  §  211.67  to  limit  the 
issuance  of  entitlements  for  petroleum 
substitutes  to  those  firms  that  prior  to 
January  28, 1981,  satisfied  all  filing 
requirements  for  automatic  inclusion  or 
were  designated  by  decision  and  orders 
on  a  case-by-case  basis  as  eligible 
entitlements  recipients.  This  be 
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done  by  amending  paragraphs  (A),  (B), 

(C),  (D),  and  (E)  of  §  211.67(a)(5)(i)  to 
specify  that  the  required  certihcation 
must  be  made  “prior  to  January  28, 

1981,”  and  by  amending  paragraphs  (F), 
(G),  and  (H)  of  §  211.67(a)(5)(i)  to  add 
the  words  “before  January  28, 1981” 
after  the  word  “Chapter”  where  it 
appears  in  each  of  those  paragraphs. 

IV.  Procedural  Matters 

A.  Executive  Order  No.  12291 

Under  section  8(b)  of  Executive  Order 

No.  12291  (46  FR 13193,  February  19, 
1981),  the  Director  of  the  Office  of 
Management  and  Budget  (“Director”)  is 
authorized  to  exempt  any  class  or 
category  of  regulations  from  any  one  or 
all  requirements  of  that  Executive 
Order. 

We  requested  an  exemption  fi'om  the 
Director  for  those  regulations  issued  to 
implement  Executive  Order  No.  12287. 
The  request  was  granted. 

B.  Section  102  of  the  NEPA 

The  DOE  has  determined  that  this 
regulation  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  and,  therefore,  that  the  preparation 
of  an  Environmental  Impact  Statement 
in  this  rulemaking  proceeding  is  not 
required  under  10  CFR  Part  208. 

C.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 

section  404(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C.  7101 
et  seq..  Pub.  L.  95-91),  we  referred  the 
proposal  pursuant  to  which  this  final 
rule  is  being  issued  to  the  Federal 
Energy  Regulatory  Commission  for  a 
determination  as  to  whether  the 
proposal  would  significantly  affect  any 
matter  within  the  Commission’s 
jurisdiction.  The  Commission  declined 
jurisdiction. 

D.  Regulatory  Flexibility  Act 

This  rule  impacts  the  approximately 
one  hundred  sixty  firms  with 
outstanding  applications  for  case-by- 
case  determination  of  their  eligibility  for 
entitlements  for  petroleum  substitutes. 

In  addition,  forty-one  firms  that  have 
made  submissions  for  automatic 
inclusion  in  the  petroleum  substitutes 
program  will  be  affected.  Many  of  these 
firms  are  “small  entities”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  However,  the  termination  of  the 
program  will  not  have  a  significant 
impact  on  these  firms.  Consequently,  we 
have  determined  that  there  will  be  no 
significant  impact  on  a  substantial 
number  of  small  entities. 

E.  Section  503  of  the  Administrative 
Procedure  Act 


Subsection  (d)  of  section  503  of  the 
Administrative  Procedure  Act  (APA) 
provides  that  the  required  publication  of 
a  rule  be  made  at  least  30  days  before 
the  effective  date  of  the  rule,  unless  it 
either  relieves  a  restriction,  or  is  an 
interpretative  rule,  or  the  agencyv 
otherwise  finds  good  cause  to  make  the 
rule  effective  prior  to  30  days  following 
publication.  We  find  good  cause  to  make 
this  rule  effective  immediately,  because 
immediate  termination  of  the  program 
best  furthers  the  purposes  of  E.0. 12287 
and  the  EPAA.  Moreover,  the  immediate 
effectiveness  of  this  rule  will  not 
negatively  impact  any  person. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq.,  Pub.  L.  93-159,  as 
amended,  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L  93-275.  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq.  Pub. 

L.  94-163,  as  amended.  Pub.  L.  94-385,  Pub.  L. 
95-70,  Pub.  L  95-619,  and  Pub.  L.  96-30; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq..  Pub.  L.  95-91;  E.0. 11790, 
39  FR  23185;  E.0. 12009,  42  FR  46267;  E.O. 
12287, 46  FR  9909] 

In  consideration  of  the  foregoing.  Part 
211  of  Chpater  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended, 
effective  immediately,  as  set  forth 
below. 

Issued  in  Washington,  D.C.,  July  9, 1981. 
Barton  R.  House, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

1.  Section  211.67  is  amended  by 
revising  paragraph  (a)(5)(i)  to  read  as 
follows; 

§  21 1.67  Allocation  of  domestic  crude  oil. 

(a)  Issuance  of  entitlements. 

***** 

(5)  (i)  For  each  month,  entitlements 
shall  be  issued  with  respects  to  a  ' 
petroleum  substitute  as  follows; 

(A)  In  the  case  of  a  shale  oil  used  as  a 
feedstock  or  fuel  in  a  domestic  refinery, 
the  refiner  shall  be  issued,  upon 
certification  prior  to  Janaury  28, 1981,  to 
ERA  that  the  shale  oil  has  been  used  as 
a  feedstock  or  fuel  in  a  domestic 
refinery,  that  number  of  entitlements 
that  would  be  received  by  the  refiner  if 
each  barrel  of  the  shale  oil  were  a  barrel 
of  crude  oil. 

(B)  In  the  case  of  a  shale  oil  used  or 
sold  for  use  domestically  as  fuel  other 
than  in  a  refinery,  the  producer  of  the 
shale  oil  shall  be  issued,  upon 
certification  prior  to  January  28, 1981,  to 
ERA  that  the  shale  oil  has  been  used  or 
sold  for  use  domestically  as  fuel  other 
than  in  a  refinery,  that  number  of 
entitlements  that  would  be  received  by 


a  refiner  if  each  barrel  of  the  shale  oil 
were  a  barrel  of  crude  oil. 

(C)  In  the  case  of  ethyl  alcohol 
derived  from  domestic  biomass  and 
mixed  with  gasoline,  the  producer  of  the 
ethyl  alcohol  shall  be  issued  that 
number  of  entitlements  that  would  be 
received  by  a  refiner  if  a  barrel  of  ethyl 
alcohol  were  equal  to  0.6189  barrels  of 
crude  oil;  Provided,  that,  entitlements 
will  be  issuable  to  a  producer  of  ethyl 
alcohol  only  upon  written  certification 
prior  to  January  28, 1981,  by  the 
producer  to  ERA  that  (i)  the  producer 
has  actually  mixed  the  ethyl  alcohol 
with  gasoline  and  used  the  resulting 
mixture  domestically  as  fuel  or  sold  the 
mixture  for  domestic  use  as  fuel;  or  (2), 
in  any  case  where  the  producer  sells  the 
ethyl  alcohol  prior  to  mixing  with 
gasoline,  the  producer  has  received 
written  certification  from  a  subsequent 
purchaser  that  such  person  (/)  has  been 
the  first  person  to  actually  mix  the  ethyl 
alcohol  with  gasoline;  (//)  has  used  the 
resulting  mixture  domestically  as  fuel  or 
sold  the  mixture  for  domestic  use  as 
fuel;  (///)  has  based  certification  as  to 
such  use  or  sale  upon  documentation; 
and  (/V)  will  maintain  such 
documentation  in  a  manner  so  as  to  be 
available  for  inspection  at  any  time  by 
the  ERA  within  five  years. 

(D)  In  the  case  of  municipal  solid 
waste,  the  person  who  first  processes 
the  mimicipal  solid  waste  to  produce  a 
solid  fuel  shall  be  issued  that  number  of 
entitlements  that  would  be  received  by 
a  refiner  if  each  ton  of  municipal  solid 
waste  processed  were  equal  to  1.40 
barrels  of  crude  oil;  Provided,  that, 
entitlements  will  be  issuable  to  the 
processor  of  the  municipal  solid  waste 
only  upon  written  certification  prior  to 
January  28, 1981,  by  the  processor  to 
ERA  that  the  processor  has  (7)  actually 
used  the  solid  waste  or  solid  derivative 
thereof  domestically  to  produce  useful 
energy  and  that  the  energy  thus 
produced  has  actually  been  used  as  fuel; 
or  (2)  sold  the  solid  waste  or  solid 
derivative  thereof  or  useful  energy 
produced  from  either  the  solid  waste  or 
its  derivative  for  domestic  use  as  fuel. 

(E)  In  the  case  of  methane  derived 
from  municipal  sewage  or  domestic 
landfills,  the  collector  of  the  methane 
shall  be  issued,  upon  certification  prior 
to  January  28, 1981,  to  ERA  that  the 
methane  has  been  used  or  sold  for  use 
domestically  as  fuel,  that  number  of 
entitlements  that  would  be  received  by 
a  refiner  if  each  unit  of  methane  having 
a  gross  heating  value  of  5.7  million 
BTU’s  were  a  barrel  of  crude  oil. 

(F)  In  the  case  of  solid  waste  or  a 
solid  or  gaseous  derivative  thereof 
which  has  been  designated  as  a 
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petroleum  substitute  by  ERA  in  an  order 
issued  pursuant  to  §  205.95  of  Part  205  of 
this  Chapter  before  January  28, 1981, 
that  person  designated  by  ERA  as 
eligible  to  participate  in  the  entitlements 
program  with  respect  to  such  petroleum 
substitute  shall  be  issued  that  number  of 
entitlements  that  would  be  received  by 
a  refiner  if  the  unit  of  measurement 
established  by  ERA  for  that  petroleum 
substitute  were  a  barrel  of  crude  oil. 

(G)  In  the  case  of  a  liquid  petroleum 
substitute  which  has  been  designated  as 
a  petroleum  substitute  by  ERA  in  an 
order  issued  pursuant  to  §  205.95  of  Part 
205  of  this  Chapter  before  January  28, 
1981,  and  which  has  a  gross  heating 
value  of  5.7  million  or  more  BTU’s  per 
barrel,  that  person  designated  by  ERA 


as  eligible  to  participate  in  the 
entitlements  program  with  respect  to  the 
petroleum  substitute  shall  be  issued  that 
number  of  entitlements  that  would  be 
received  by  a  rebner  if  a  barrel  of  the 
petroleum  substitute  were  a  barrel  of 
crude  oil. 

(H)  In  the  case  of  a  liquid  petroleum 
substitute  which  has  been  designated  as 
a  petroleum  substitute  by  ERA  in  an 
order  issued  pursuant  to  §  205.95  of  Part 
205  of  this  Chapter  before  January  28, 
1981,  and  which  has  a  gross  heating 
value  of  less  than  5.7  million  BTU’s  per 
barrel,  that  person  designated  by  ERA 
as  eligible  to  participate  in  the 
entitlements  program  with  respect  to  the 
petroleum  substitute  shall  be  issued  that 


number  of  entitlements  that  would  be 
received  by  a  refiner  if  a  barrel  of  the 
petroleum  substitute  were  equal  to  a 
fraction  of  a  barrel  of  crude  oib  the 
numerator  of  which  would  be  the  gross 
heating  value  in  BTU’s  per  barrel  of  the 
petroleum  substitute,  and  the 
denominator  of  which  would  be  5.7 
million  BTU’s.  An  order  issued  by  ERA 
to  designate  a  petroleum  substitute  shaU 
also  designate  the  firm  to  which 
entitlements  will  be  issued  and  the 
manner  in  which  the  use  of  the 
petroleum  substitute  by  that  firm  shall 
result  in  entitlement  issuances. 
***** 

[FR  Doc.  81-20523  Filed  7-9-81: 2M  pm] 
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